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In the Court of Appeals of the District of Columbia. 


No. 2127. 

Louis R. Butts, Appellant, 
vs. 

Emma H. Butts. 


a Supreme Court of the District of Columbia. 

In Equity. No. 25201. 

Emma H. Butts, Complainant, 
vs. 

Louis R. Butts, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit : 

1 Supreme Court of the District of Columbia. 

Thursday, October 4th, 1906. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Gould presiding. 

******* 

No. 25201, Equity Docket 56. 

Emma H. Butts 
vs. 

Louis R. Butts. 

This cause coming on to be heard upon the pleadings and testi¬ 
mony, and the same being argued by counsel, it i* by the Court this 
the 4th day of October, A. D., 1906, adjudged, ordered and decreed 
that the bill of the complainant be dismissed, and the same is hereby 
dismissed. It is further adjudged, ordered and decreed that the care 
and custody of the complainant's and defendant's son, William H 
Butts, be, and the same is hereby awarded to the defendant (his 
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faflicr) Louis R. Butts. It is further adjudged, ordered and decreed 
that the care and custody of the complainant’s and defendant’s 
daughters, Christine and Anna, be, and the same is hereby awarded 
to the complainant, their mother, until further orders of this Court • 
.j 1 “8 understood that the father &hall have the right to visit the 
said children at the home of the complainant, at least two (2) even¬ 
ings in each and every week, and that he shall have the care and 
custody of his said daughter, Christine, each and every Sundav 

2 p^ 10011 between the hour « o f one (1) and eight (8) o’clock 

ASHLEY M. GOULD, Justice. 
Monday, October loth, 1906. 

t ^* ie £ ou , r i resu ™<* its session pursuant to adjournment, Mr. 
Justice Gould presiding. 


No. 25201, Equity Docket 56. 

Emma H. Butts 
vs. 

Louis R. Butts. 

On motion of counsel for the defendant in the above entitled 
cause it is by the court this the 15th day of October, A. D„ 1906 
adjudged, ordered and decreed that the decree of Dismissal hereto- 
fore passed m this cause on the 4th day of October A D 1906 be 
and the same is hereby vacated. It is further adjudged, ordered ’and 
decreed that the defendant, Louis R. Butts, be, and he is hereby- 
awarded the control and custody of his son, William H. Butts It 
is further ordered that the complainant, Emma H. Butts be, and she 
hereby is awarded the control and custody of the two younger chil¬ 
dren named, respectively, Christine Butts and Anna Butts until the 
further orders of this Court. It is further ordered that the defend¬ 
ant, Louis R. Butts shall have the right to visit his said children, 
Christine and Anna, at the home of the complainant, on Mondav 
o fif Fr ' da r evenings of each week, between the hours of six 
(6) and eight (8) o clock and shall have the right to take 
the said Christine and, under proper and suitable conditions 
Anna, from the home of th© complainant ©ach and ©very Sundav 
afternoon, between the hours of one (1) and seven (7) o’clock It is 
further ordered that the complainant shall have the right and nriv 
ilege of seeing her said son, William H. Butts, at the home of the de¬ 
fendant on Tuesday and Thursday evenings of each and every week 
between the hours of six (6) and eight (8) o’clock, and shall have 
the right to take said son from the home of the defendant on anv 
and every Saturday that she may so desire, but that she shall return 
said son to the home of the defendant bv six (6) o’clock on said 
days. It is further ordered that the defendant pav to the complain 
ant, for the support of his said two (2) children, Christine and 
Anna, the sum of Twelve Dollars ($12) per month as follows- Six 
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dollars ($6.00) on the 3rd, and Six Dollars ($6.00) on the 17th of 
each and every month, commencing on the 17th of the present 
month. It is further ordered that the application for alimony be, 
and the same is hereby denied and the bill of complaint dismissed, 
except as herein specified. 

ASHLEY M. GOULD, Justice. 

We consent to the above. 

LECKIE, FULTON & COX, 

Attorneys for Defendant. 

4 Decree for Support of Minor Children and for Counsel Fees. 

Filed April 30, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 25201. 

Emma H. Butts, Complainant, 
vs. 

Louis R. Butts, Defendant. 

Upon consideration of the petition of the complainant, Emma H. 
Butts, filed herein on March 26, 1909, and the rule to show cause 
issued thereon, it is, by the Court, this 30th day of April, A. D. 1909, 
adjudged, ordered and decreed that the defendant, Louis R. Butts, 
pay to the complainant for the support of Christine Butts and Anna 
Elizabeth Butts, the minor children of complainant and defendant, 
now in the custody of complainant under decree of this Court, the 
sum of forty (40) dollars each and every month until the further 
order of the Court, payable in equal installments on the 2nd and 17th 
days of each month, the first payment to be made on the 3rd dav of 
May, 1909. 

It. is further adjudged, ordered and decreed that defendant pay to 
William Henry White and Fred B. Rhodes, counsel for complain¬ 
ant, the sum of twenty-five dollars counsel fees for services to the date 
hereof and pay to said Fred B. Rhodes the sum of eleven dollars 
heretofore advanced for complainant for clerk’s costs, mar- 
5 shaFs fees and notary fees, and also pay all the costs taxable 
in the cause. 


WRIGHT, Justice. 
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Motion Asking That Children be Awarded to Defendant. 

Filed December 15, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. Nupber 25201. 

Emma C. Butts 
vs. 

Louis R. Butts. 

Your petitioner, the defendant in the above-styled cause, repre¬ 
sents: ’ r 

, 1 /. t - That he is a resident of the District of Columbia and a citizen 
of the United States, and has so resided for the last eight or ten 

\ 691 * 9 . 

2d. That the said Emma C. Butts is a citizen of the United States 

and a resident of the District of Columbia, and has so resided for the 
la«t several years. 

3d. Your complainant and petitioner presents this his complaint. 

petition and motion in his own right against Emma C. Butts in her 
own right. 

4th Your petitioner avers that the said Emma C. Butts is not. a 

suitable person to have the care and custody of the said children, or 
either of them. ’ 

The said Emma C. Butts is tainted with insanity and is not well 
balanced mentally. The home surroundings which she fur- 
■ nishes the said children now in her care and custody are un- 

tr».- n ir. Wh0l f° m t and not such as affor<1 the said children such 
training and such environments as they should have. Your peti¬ 
tioner alleges that the proper moral training of said infants is either 
neglected or perverted. They do not receive such care and attention 
as riieir father, your petitioner, is able and willing to furnish them 

to IZVTr r fu . rt, ?T re P re ^ n | s that he is advised and has reason 
-a a n ! lle ™’ P art , of money now being paid bv him 
forsaidohildrenis diverted from the use and maintenance of the 

said children to the personal use of the said Emma C. Butts and for 

the payment of counsel fees to her lawyer, and for other rmrnolZ 

not contemplated by the court in the said order increasing the said 
allowance to its present sum. s 

5th Your petitioner repersents that the payment of the present 
sum of money is a serious hardship upon him,'and one that he can 
not in reason bear. He is now supporting his son who is o The age 
of fourteen years, and who is now affected by tuberculosis and now 
needs, and wil need, greater care and more comforts than vour neti- 
loner is able to furnish him while paying out $40.00 of the small 
siim which he now receives. Except his salary, vour petitioner has 
m> property of any kind whatsoever: he is heaviiv in debt and ha« 
been for some .years, and has actually been forced to borrow from 
fnends in order to pay this sum under the present order of the court; 
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and had not friends furnished this money, which he has not yet been 
able to repay, he must have gone to jail. 

6th. Your petitioner alleges that he is a moral man; that 
- , in every y a y h e is suited to the care, rearing and maintenance 
of the said children, and that if he had all of them under his own 
roof, he could support and maintain them at much less incon¬ 
venience and expense than as now situated. With the view of gather¬ 
ing his said children and his family under iiis own roof, on the — 
day of —;> heretofore shown this court, he rented premises in a 

good neighborhood in the city of Washington, and invited his wife 
to bring the said children and live at home with him. This she re¬ 
fused to do, and has wholly and entirely abandoned and forsaken 
your petitioner. 

Further he alleges that the order increasing the said maintenance 
to the present sum of $40.00 per month was made upon wholly in¬ 
sufficient grounds, your complainant, being then unable to get the 
full and most important facts of the case before the court. 

Therefore, the premises considered, your petitioner moves this 
Honorable court 

1 To grant him the care and custody of the said infant children 
and to vacate the order of allowance. 

2. Should this honorable court refuse the above prayer, then 
your petitioner moves and prays this honorable court that the said 
reduce*! decrees gran,ln K maintenance be modified and materially 


LOUIS R. BUTTS. 


Washington City. 

District of Columbia , To wit: 


I, Louis R Butts, being first duly sworn, on oath say that I am the 
petitioner m the above-styled cause, that I have read'and signed the 
same, that- 10 therein stated upon my own knowledge are true 
and those upon information I believe to be true. ’ 

LOUIS R. BUTTS. 

Washington City, 

District of Columbia , To wit: 

Subscribed and sworn to before me by Louis R. Butts whose name 
is above subscribed, on this the 6th day of December, 1909. ' 

[seal.] NEENAH LAUB, 

Notary Public. 

To W. H. White, Att’v for Pl’t’ff. 

Take notice that the above petition and motion will be called to the 
attention of the court at ten A. M., or as soon thereafer »« m«v 

on Friday. Dec. 17,1909, or such day as the court mav indicate and 
at which times affidavits will be read. ' indicate, and 

E. W. R. EWING, 

Atfy for Deft. 
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I hereby certify that a true copy of above together with 
u copies of seven affidavits herewith filed was this day left at 

office of att’y for pl’t’ff & called to attention of person in 
charge, Dec. 14, 1909. 

E. W. R. EWING, 

AWy for Deft. 


Affidamt of Mary E. Cook. 

Filed December 15, 1909. 

In the Supreme Court of the District of Columbia. 

Eq. No. 25201. 

Emma C. Butts 
vs. 

Louis R. Butts. 

Mary E. Cook, first being duly sworn, on oath says: 

I am twenty-seven years of age and am now residing at 1905 
Pennsylvania Ave., N. W., Washington, D. C.; I am acquainted with 
both Mr. and Mrs. Butts, the parties to the above styled cause, and 
have known them for several years. Just before this suit began I 
and my husband were living at 523 Eighteenth St., N. W., and Mr. 
and Mrs. Butts lived at 1801 E Street, N. W., within sight of our 
home. Shortly before the commencement of the suit and just a 
short time before Mrs. Butts left her home, in a conversation with 
me she said that she would not keep house for Mt. Butts or any other 
man. Not long after that I looked out on one occasion and saw her 
and the children going down the street, and Mrs. Butts was 
10 carrying a lot of bundles. Shortly after that occasion Mr. 

Butts got his foot hurt and was brought to our home where 
he remained for about two weeks. During that, time Mrs. Butts 
never came about him and so far as I know she never inquired con¬ 
cerning his condition. During the year that these parties lived at 
the above address I visited their home about once a week. I ob¬ 
served that Mrs. Butts kept a filthy home, that the beds were dirty, 
and that the children lacked care and attention, and were let run in 
the street more than any other place. 

During the time we were all living at the above places I have heard 
Mrs. Butts tell vulgar stories in the presence of her children, and she 
had a habit of discussing all kinds of subjects that I regarded im¬ 
proper under the circumstances. 

While living at the above address there was hardly a day went by 
but what Mrs. Butts went out somewhere, and generally on such 
occasions she would leave her children alone when they would play 
about the house and in the streets, and often come up to our house. 
She would generally leave home about 8 o’clock, and would fre¬ 
quently not return until about 4 o’clock. I several times gave the 
children bread and butter when they would be thus left alone. I 
recall one occasion when she brought her daughter Christine to my 
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house dressed to go to the theatre, when she left the child saying she 
would go get tickets and come back for her. But she did not return 
until after time for matinee to be over. 

During that year before Christmas she made some 

11 Christmas presents and told me that she was going to give 
them to a member of Congress and another party who lived 

here in Washington. 

At the time Mrs. Butts left home, as I have above stated, she was 
renting out six of the rooms in the house in which they were living, 
and she told me that Mr. Butts permitted her to have that rental 
money for her own use. At no time while she was living there was 
she renting fewer than three rooms. At that time Mrs. Butts claimed 
to be doing shopping for other people and she told me that Mr. Butts 
was letting her have this rent money as pin money to keep her at 
home with the children, but she said she was not going to give up 
the shopping. 

On one occasion on a cold morning I saw Mrs. Butts run across the 
street, wearing her kimona, a pair of slippers, and with her hair 
hanging down her back. There was snow on the ground at the time. 
From my observations of her I believe her to be mentally unbalanced. 

Mr. Butts was a very affectionate father. He would come home 
from his work, take the children in off the streets, wash and dress 
them, and sew buttons on their clothes. On Sundavs he would take 
them to Sunday School. There is no question in my mind but what 
the children would be better off in the care and custody of their 
father than in the care and custody of their mother. From what I 
know of both the father and mother, I think the father ought to have 
the children. 

MARY E. COOK. 

12 Subscribed and sworn to before me the undersigned notary 
public, in and for the city of Washington, District of Co¬ 
lumbia, on this the 8th day of December, 1909. 

[seal.] L. M. FOX, 

Notary Public, D. C. 

Affidavit of Henry R. Elliott. 

Filed December 15, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. Number 25201. 

Emma C. Butts 
vs. 

Louis R. Butts. 

Henry R. Elliott, being first duly sworn, on oath says: 

I am a physician duly authorized and practicing in Washington, 
District of Columbia. I know Mr. L. R. Butts, the defendant in 
the above mentioned cause, and have known him for about five 
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years. I know liis son W illiam, and this young man is now a patient 
of mine. Last July I ordered the young man William taken to the 
George W ashington University Hospital where he remained for 
about fifteen days, feince that time William, the son of the said 
defendant Butts, has been a patient under my professional care. I 
find the boy to be in a very delicate state of health, suffering from 
an affection of the lungs, and I have been of the opinion for 
13 some time that if his life is to be saved it will be necessary 
that he be removed to another climate. At this time he needs 
careful attention, nutritious and proper diet, and a well ventilated 
sleeping room all to himself. He needs and will continue to need 
for an indefinite period the medicines and the services of a physician. 

HENRY R. ELLIOTT, M. D. 

Subscribed and sworn to before me, the undersigned, a notary 
public in and for the City of Washington, District of Columbia, on 
this the 14th day of December, 1909. 

[seal.1 JAMES H. HOPKINS, 

Notary Public, D. C. 

. Affidavit of R. E. Doan. 

Filed December 45, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. Number 25201. 

Emma C. Butts 

vs. 

Louis R. Butts. 

R. E. Doan, being first duly sworn, on oath savs: That he is a 
member of the bar of the Supreme Court of the District of Columbia; 
that he is acquainted with Louis R. Butts, the defendant in the above 
styled cause and that shortly after the filing of this case T. B 
14 Heiston, the father of Emma C. Butts, the plaintiff, came 
into affiant’s office, and in a conversation with him about this 
cause said that his daughter, the said Emma C. Butts, had inherited 
insanity, being thus afflicted herself; and that this affliction and 
mental derangement caused her to be unreasonable and to do things 
for which she was not responsible; and that his said daughter was 
wrong in her position in this case with reference to her said husband. 
This is the substance and accurate purport of what was voluntarilv 
said to me at that time upon that subject. 

R. E. DOAN. 

Subscribed and sworn to before me the undersigned notary public 
on this the 6th day of December, 1909. 

[seal.] N. M. BELL, 

Notary Public. 
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Affidavit of Oeorge W. A. White . 

Filed December 15, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. Number 25201. 

Emma C. Butts 

vs. 

Louis R. Butts. 

George W. A. White, being first duly sworn, on oath says: 

I am thirty-four years old, and am a clerk in the office 

15 of the property clerk in the Municipal Building, Washington, 
D. C. I am personally acquainted with both of the parties 

to the above styled cause and have known them for some years. At 
1801 E Street, N. W., Washington, D. C., both before and since this 
suit began, I roomed in the same house where Mr. and Mrs. Butts 
and their two children lived. I have had good opportunity to ob¬ 
serve the habits of both parties, particularly those of Mr. Butts. I 
resided in the same house with these parties for at least two years. 
Mrs. Butts was very erratic and exceedingly quarrelsome. She was 
frequently away from home. From my observation I believe Mr. 
Butts is more affectionate and careful of his children, being a more 
equitable man and in every way better suited to have possession and 
control of said children than is Mrs. Butts. From my knowledge 
of both parties I regard Mr. Butts as far better suited to care for, 
have possession and control of his said children than Mrs. Butts. 

Up to the present I have observed Mr. Butts frequently, and fre¬ 
quently on Sundays I see him with all of the children out for a walk. 
He is a sober and reliable man. 

GEO. W. A. WHITE. 

Subscribed and sworn to before me a notary public in and for the 
city of Washington, District of Columbia, on this the 7th day of De¬ 
cember, 1909. 

[seal.] HARRY F. LERCH, 

Notary Public . 

16 Affidavit of William H. Butts. 

Filed December 15, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. Number 25201. 

Emma C. Butts 
vs. 

Louis R. Butts. 

William H. Butts, being first duly sworn, on oath says: 

That he is the oldest child of the parties to the above cause, being 
now fourteen years of age; that he is living with his father, that his 

2—2127a 
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father is good to him and treats him well thn* r • u . . 
proper and suitable food and clothim? end ^ furnishes him with 
ago he became a member nf sit p >> i> ^ome; some months 
which he had to b«aui £ JSK Chureh <**, 

due to lung trouble which necessiiamd^d wlth . a shortness of breath 
ington University Hospital • H,"' g0lng *° Geor 8 e Wash- 

remained about twoweekswith his m ,, gttm g out , of hospital he 
she took him and theother^children'“S?’ and 1 at * e t ndof that tima 
Virginia; and that his father tinn -h i T w,th ‘hem to Goshen, 
and that this extra moley£ 0V e r andSL***« “° n ^ for this trip. 

is being paid under the‘order of thl court “thatVe^ 11011 *° j hat 
Goshen about a month and then returned u- i!- J rem «ned at 
the time that affiant " ashmgton. During 

17 away all day; that at time* In* mot *) er she was often 

late as ten o'clock a TZ H % m ? t, ,' er f would ^me home as 
ginia trip affiant’s father andHiinwelf* . bcf ° re - P , . akin *. th is Vir- 
shortly after a new suit of clothes for '' er ®. V) sjhng his mother 
Grandmother Heiston whispered i. hi 10 ! n P. lu< i been bought. 

asked how much the suit hid Itand to/dh-^f h }? *“ her had 
$o.50, when as a matter of f ei Xe’, d hua to tell that it cost 
himself knew, being p^int w£ the S? ^ f °°,’ 88 the 
above mentioned. Shortly after returnfn^L °“ g ? lt for ** tri P 
back to live with his father iml at i.h’/™!? 1 ' affiant went 

Sundays and at other times durin > the »«k 1u VIS "f 1 his 'P°ther on 
the home where his sisters noZwc l 'Z Z" ° r ,h, ,' ee ‘ ini <' s - At 
quarreling between his grandfather -u d hi f * "l" 0 * 1 fussill g and 
tween them and his mother Affiant f lZ gr,l ", d,n °the r and be¬ 
come into the room since the ab!it la' uritteT father ha< 

explains to him that the $10.00 which h <en ’ !UH la vmg read it, 
an arrearage which he had agreed to nav * lll . ,llllo . lle< l above was 
in the month that the family was visUinTin Vi h I e r did P a .v 
and his mother living in the home whprf th ^ lrglIHa * sisters 
stantly in contact with and sec frequent^d^eh Ta now come con ‘ 
ns grandmother practices with refeml ! “ d dec : e P tl0 ns which 
things which she buys, nearly every tinJ t ° gro< ‘ er,es other 
ceals and hides them from her husband S, T h get i. anyt l ling she con ‘ 
that his sister Christine, the oldest girl has mid I 18 " 1 f ," rther stfl tes 
the clothes that she now has were tS.i’m l? f J d h,m th «t niany of 
that his sister has also told him that fwo cloil^ 1 econ ^ h®nd, and 
given to her bv a nartv in « ' V0 c ^ oa ^ s now has were 

18 mother told him that Anna’s cllak’ and mliff ^ 8pd hL# 
her by a party also not related ™ ff were ® ven to 

WILLIAM H. BUTTS. 

onffiSe'6th n d d ar o 0 f Decern W l'm^ Undersigned notary public, 

l ' ] ’ neenahlaub, 

Notary Public. 
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Department of the Interior, 
Government Hospital for the Insane, 

Washington, D. C., November 24, 1909. 


Insane™ 88 ° nly ** Superintendent > Government Hospital for the 


In re Douglass Cooper, Deceased. 

^ xt *TIr I * S J? , Koom #127, Winder Building, 17th & F Sts 
JN. YV., W ashington, D. C. 

Dear Sir: In reply to your note of inquiry of the 23d instant, I 
. , v ® ln ,°ToZ 0 " that Douglass Cooper was admitted to this Hos- 
Pooo ^ rom t lc District of Columbia, and died April 23 , 

1SWO. His remains are interred in the Hospital Cemetery and his 
grave can be identified at any time. 

Very respectfully, WM. A. WHITE, 

Superintendent. 


1“ Affidavit of Louis R. Butts. 

Filed December 15, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25201. 

Emma C. Butts 
vs. 

Louis R. Butts. 

Louis R. Butts, being first duly sworn, on oath says: 
l am the defendant in the above cause; mv wife, the said plaintiff 
is the daughter of Thornton B. and Elizabeth Heiston, and she is 
now forty years of age. I am now forty-eight years old. On or 
about the middle of last September I rented flats at 2305 N street. 
^• t W^» Washington, D. C., a place suitable for a home and in a good 
neighborhood, and such a place as my salary will warrant and in 
every way suitable to my wife’s station in life; I then wrote to mv 
wife, who had wilfully and without excuse abandoned me about five 
years ago, and invited her to bring the tw T o children she has and 
come and live with me as man and wife at the said place. I have 
already filed in this cause one of the letters, copied, which I wrote 
to her making this request. She refused to come and yet continues 
to refuse. One object I had in this said invitation was to make a 
suitable home for my children, and to have all of them together. 
To my own knowledge the place wliere my wife and the two children 
she has now are is not a proper place for children. This is 
20 on account of the constant quarreling and discord, by every 
member of the family, among one another; the atmosphere 
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and u deceit which ^rrounds said children is pernicious 
and this atmosphere constantly prevails. pernicious, 

nfto/w lfe do ?\ not , sta y with these children during the dav and 
often late at night; the old lady with whom the children are if^is 

decrepit, eyesight bad, and not physically capable of properly caring 
in^hp 1 C r rei u ^ sa * d two c bildren are being now brought up 
L g mSv coSLt U ? h ’ 8 Mt \ whb ? hich 1 am acco™ tf 

. ®“ d had an abnormal desire to be away from home and 

^n 8 - ma n e irnl eCt °J ^ " and such things 

P manicuring, &c., and I file herewith one of her nard<? Fnr 

Fron S ^ has manifested a mentally abnormal attitude in this regard 

AeT ehihf ° b fu rvat,on of her 1 am satisfied that she never wi/give 

stands” Twi , 0 s V m J under the order of the court as it now 

nS more y care and uT * dan S erous| y affected with disease and 

court consume more than mv X lhat Jf th * ° f thlS 
property I have. «*«ary, mat being all the money or 

letferTrLm ?he P Su P rof a Govern ° f J vife ' As sho ™ by a 

with filed and dated Nov 04 ^900 for th . e Insane, here- 

Another uncle mv fatLrin i °I’ T 8 , , her uncle died insane, 
sane. I have been ad vised *° d me > died violently in- 

of mv wdf“ is mentally In^Ia^ ° f ‘- hi . s cit y tha t a sister 

From her family 3 and “ • e ° P ! nion of ^ office- 

am thoroughly satisfied that t,,,. c - j er ?‘ ,1 ? ns since our marriage I 
anced, and for this reason I feefthat Hi*' *1* t* n . 0t menta,1 y well bal- 
are not met by her^So^if theS ° f my ° hildren 

LOUIS R. BUTTS. 

in and for theVtatrioTof^ notarv Public 

t8BA1 '' ;l NEENAH LAUB, 

Notary Public, D. C. 
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Affidavit of J. M. Hoge. 

Filed December 15, 1909 . 

In the Supreme Court of the District of Columbia, 

Equity. Number 25201 

Emma C. Butts 
vs. 

Louis R. Butts. 

I am ?xTfive in yir s re old U ^ n n rn ’ 0n 
in the Treasury Department I $ the Government 
the parties to th‘e above suit fn, f . kn0wn Mr ' and Mrs. Butte, 
ties while they were S ’t^ethl! years - 1 kne " these pari 

coming frequently in contact with "the " " f)s , n i y observation from 
home, that Mm. rfutte seemed to have h"r their 

merits, theatres and such things thon ” er m <>re on entertain- 
dren. Mr. Butte was more2 v"i? 0 " her home and her chil- 
ancI children, and isan af&Ste ZtL*™ 1 lntere8t in his home 
of his children. ^ ^ at ^ er > apparently very fond 

is not men'tallv^n!b°alanced IrS This* Ia ™ ° f - H*® °P inion th at she 

ZTT ac , tions and convers,2n\°^th 0n ^ T" my ob - 

of her husband and in his absence I recall nn^teV"! the P reS€nce 
he talked to me about hiring out anrl 1 J • par [ lcuIarlv °nce when 
care of a servant, when in fart her chiIdren in th e 

of hiring one must have left h. ? servant and the result 

23 financially at the end of ea^h w^ek Iha^ WOrse ° ff 

at home. There seem^ k , an oad she remained 

the situation in her mind. I regard^er" unba,anced conception of 

M f- Butts is an honest, soberreltehlc^“ W ° man °I hi R h ‘emper. 
provident father, and in evVrv wav S ma , n ’ an affectionate and 
control and custody of his children rf tter . sul Jed to have the care, 
interests of the children will met hvT 'V^ 18 ' 1 Butt8 ' The best 

father, leaving him to rear, care for and educst'"! 6m to their mid 
Since this suit becan h • . fd ucat e them. 

and with whom I understand the 1 two’chifdi? 1 * < M en r> 8Tandmotber 
lives, came to me and asked me to mate it n Mrs. Butts has now 

were untrue, and which she mus, ha Ve tnoT? L" this caa e whTch 
fused and she insisted. no\vn to be untrue. I re- 

with the urldereumhrfo^thet r ' ayin, t seme to hie latever 

hi, children ttnde, M*, “f CIS Wh.wSfS 

affairs I believe that the support h e f te^ow y r<f Cq - Ua j ntanCe wi * hi* 
^acbildren is a hardship and a burden to P ay for the 

o„ ^ -k. 
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cial trouble since this suit began, and did so because I felt that this 
suit had entangled him beyond his ability to prevent. When I 
made the last payment I feel that had not either I or some fnend 
done so, Mr. Butts could not have met the demands of the court 
under the circumstances. I have observed his habits for years, an 
feel «nire that his salary and financial condition render a 
24 payment of $40.00 per month for the support of the children 

now with Mrs. Butts entirely too much. nAnl? 

J. M. HUlxIli. 

Subscribed and sworn to before me the undersigned, a notary 
public in and for the city of Washington, District of Columbia, on 

"■» W J * y DTO " b * r ’ 19M N. S. FAUCETT, 

LSU.A1..J J>».hKr 
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Filed August 12, 1908. 


Emma: Now that your case is lost it is not my purpose to exult, 
cast up. or by a single word or action attempt to humiliate or distress 
vou. When your attorney, addressing the Court in his effort to save 
Christine for you, said—“She is a sweet, lovable little woman etc. 
I applied his description of you to the times when your own words 
voiced your sentiments and your own pleasure and con-cience dic¬ 
tated your actions, and concurred with what he had said. 

Since you have been away I have tried to associate my thoughts 
onlv with the pleasant features of our past life, and in the days to 
come, no matter what conditions obtain I mean to obliterate the 
misspent past. Once again 1 think you ought to come back. Should 
you decide to do so the bad past must be buried beyond resurrection 

from the first moment. . _ . 

Should vou decide to still maintain the banner both common sense 

and duty dictate that we work in concert and harmony in the chil¬ 
dren’s interests. I have sadly missed the children but must soon 
take William. When he comes to me rest assured that he will be 
taught to esteem and love his mother, and you will be permitted to 
visit him whenever vou wish and for a* long a time as you wish. 

Again I sav I think vou ought to return. If you do not, and if in 
the future, near or distant, the fealty of those to whom you have 
turned should wane and you should feel the want of aid or comfort 

vour husband’s door will be open for you. r\rrra 

LOUlb. 

Oct. 6, 1906. 
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Order Dismissing Petition . 

Filed December 17, 1909. 

In the Supreme Court of the District of Columbia. 

Eq. No. 25201. 

Butts 

vs. 

Butts. 

filedTrerSeSr 15 woHfk h° f , d h Cfendant , Louis «• Butts 
December A. D. 1909 ordered’tha ^' " °T* 17th d *y ot 

dismissed at the cost of defendant. 6 Same ** and 14 18 hereb y 

JOB BARNARD, Justice. 

Note of Appeal and Order for Bond. 

Filed December 21, 1909. 

In the Supreme Court of the District of Columbia. 

Eq. No. 25201. 

Emma C. Butts 
vs. 

Louis R. Butts. 

^ e^Shlrdntn ^ ° rde , r - ° f ** «>»« 

27 possession and contr^Ifth . den y in 8 his motion for 

the pSff J^IhlS ?■ Chddre , n ‘heretofore awarded 

modify the P orderdirecfing ^ “*2? court to 

port of the said children P y $4 ° per month for the ™P- 

E. W. R. EWING, 

A ttorney for the Defendant. 

the aroeafbSd‘tob^fifed^rsteSreb^fe^t^SlOO^d V* 

supersedeas at $500. nxed ^100, and for 

JOB BARNARD, Justice . 
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Petition . 

Filed January 4, 1910. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25201. 

Emma H. Butts 
vs. 

Louis R. Butts. 

The petition of Emma H. Butts respectfully shows to the Court 
as follows: 

1 . That the defendant, Louis R. Butts, has not paid to this com¬ 
plainant the sum of $20.00 due on the second day of December, 
1909, nor the additional like sum due on the seventeenth day of De¬ 
cember, 1909, nor any part of either of said sums, but that 

28 the sum of $40.00 is due her under the order passed in this 
cause on April 30, 1909. 

2. She has no means aside from her own labor and a payment of 
said sum is absolutely necessary for the support and maintenance of 
the two children of complainant and defendant. 

Wherefore, the premises considered, she prays that a rule may 
issue upon the defendant, Louis R. Butts, directing him to show 
cause why he should not be adjudged in contempt for failure to obey 
the said order of court. 

For such other and further relief as to the Court may seem just 
and proper. 

EMMA H. BUTTS. 


WM. HENRY WHITE, 

Attorney for Petitioner. 


District of Columbia, ss : 

I do solemnly swear that I have read the foregoing petition by me 
subscribed and know the contents thereof, that the facts therein 
stated of my own personal knowledge are true and those stated upon 
information and belief I believe to be true. 

EMMA H. BUTTS. 

Subscribed and sworn to before me this 3d day of January, A. D. 
1910. 

[seal.] GEO. FRANCIS WILLIAMS, 

Notary Public , D. C. 
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touis a. - butts vs. bmma a. butts. 

Rule to Show Cause. 

Kled January 4, 1910. 

In the Supreme Court of the District of Columbia. 

Equity. No. 26201. 

Emma H. Butts 

VS 

Louis R. Butts. 

Butte, filed here^on"the 4th daw 0 *} ° f com P lain ant, Emma H 
the Court this 4th dayofJanuty A A J D - 1910,Tis, by 

A°D S * owcause on or’before thfuJhT 1 th f at T the sai ^ 

A. D. 1910, why he should not be adinrW^ i January, 

to obey the order passed in this cause fn a° m° oa ln P^ f° r failure 
«^ons set forth inlaid petition P rovideH n e Pnl 3 ,°Y 1909 - for the 
said petition be served upon the siirl r °f this rule and of 

8 th day of January, A D 1910 ^ R ' Butts on or before the 

It is further ordered that thp «i r 
necessary and that the UnitedStatesMa Xr hateVe £- papers ma y be 
prepayment of costs by the said Emma H. Butte^ thlS ° rder wit “ out 

JOB BARNARD, Justice. 
Marshal’s Return. 

30 peSndly C0Py ° f Withi " nUe 40 show on Louis R. Butte 
Jftn. 7, 1910. 

AULICK PALMER, Marshal. 

Answer to Rule and Petition. 

Filed January 10, 1910. 

In the Supreme Court of the District of Columbia. 

Equity. No. 25201. 

Emica. H, Butts 

T V8 ‘ 

•Louis R. Butts. 

P ,aint >ff upon ^hid^X Court* 1 ra th?TthX ^ etition of the 

awarded a rule against him, and also a„Ln ? L° f 1910 > 

fully shows to this Court- answering said rule respect- 

3—2127a 
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1. That heretofore he noted an appeal from the Decree of this 
Court entered on the 17th day of December, 1909, refusing to over- 
rulc, set aside, and modify the Decree of April 30, 1909, as the rec¬ 
ords of this Court will show. Your respondent is advised and be¬ 
lieves that the said appeal operates us a supersedeas against the said 
decree of April 30 1909 as well as against any and aU other decrees 
under which the plaintiff claims the right to enforce against him the 
payment of money for the support of the two children whose 
31 care she has under the orders of this Court. Your respondent 
has twenty days in which to perfect the said appeal, bond for 
supersedeas having already been fixed by this Court, which said i t 
twenty days do not expire until on and after January 12 1910 J1 
, ou . r respondent represents that he has already arranged to give 

Mr b £nf* te a ,‘; d ? u P e ^ deas and that he had sfrved notice 
upon Mr \\ llliarn H. \\ lute, the attorney for the plaintiff in this 

cause, before this rule was served upon your respondent, advising 

,?Wi°n f the i nam . e 4 ,°. f { }} e mre{ y u P on ih * said undertaking and in- 

VUthin th ? statutory period upon which this Court will 

Jf.Jif ^ approve Si \ ld r l,OI I ul - ^ our respondent .-ays, therefore 
that there no ground for the rule awarded by this Court on the 
4th dav of January, 1910. ' 1 on ine 


V Vi 1Ilg i b u Vs has been frequently shown to 
his honorable Court, the indebtedness under which your r^nondem 

labors, together with this increased illness of his .said^on 2S 

cumbered him that it was and is absolutely impossible for hi^i to 

comply with the decree of this honorable Court by the pavmeZ of 

he sums of money claimed to be due by the compllinanUn this hw 

late petition. \ our respondent shows to this honorable Court that 
at the time this suit was brought against him ^ouri mat 

of only *6000 m „.“fh S'T^Z. ‘if. ~ ■ 

himself yd family. A, *, , how tahThSKSf 

♦>2 immersed in costs on account of this suit fl n/i neavuy 

with the small salary that he re^dveTfor somclf ’ 
him to run behind and be forced to borrow money to mee^ThA^'^ 
of this Court and thus be saved from beinc adiLw Re orders 
The continued illness of his son. together with lhe 
shown this Court, notwithstanding his®salary has bLi inerea^d^ 
its present sum, your respondent being entirplv witim + re asea to 

along with these burdens of suit, all have rendered iUmiLS?!?*^’ 
your respondent to get out of debt and where he co. U^T^ ble ^°. r 
the orders of this Court. Your respondent fnrtbn ^ WJ tb 

honorable Court that he has HvedTst^ ™ JZSZm 0 ” t0 - ft" 

reason he could, and that his financial condition notwTthtL W j hln 
was such that he could not give his deceased chilH |?” vithstan( 3ing, 

tention which his condition demanded. His death now ^ e -f nd at " 
him an additional burden. th now entails u P<>n 

Therefore, your respondent respectfully prays this Court to dis- 
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charge said rule and save him harmless, imd that his said appeal mav 
be held to operate as a supersedeas against all orders and decrees in 
this cause entered prior to his said appeal. 

LOUIS R. BUTTS. 

District of Columbia, To wit: 

I, Louis R. Butts, do solemnly swear that I am the defendant in 
„„ “* e above-styled cause, and that I am the subscriber to the 

** above answer; I further swear that I have read the said 
answer by me above subscribed, and that the facts therein 
stated of my own knowledge are true, and those stated upon informa¬ 
tion and belief I believe to be true. 

LOUIS R. BUTTS. 

Subscribed and sworn to before me, the undersigned notary public 
-and for the District of Columbia, this the 7th day of January ^ 

[ SEAL -1 HARRY P. LERCH, 

Notary Public, D. C. 

Memorandum. 

January 11, 1910.—Appeal bond filed. 


Notice for Approval of Bond. 

» 

Filed January 13, 1910. 

In the Supreme Court of the District of Columbia. 

Equity. Number 25201. 

Emma H. Butts 

vs. 

Louis R. Butts. 

To William H. White. Attorney for the Plaintiff in the above-styled 
cause: 

You will take notice that on Tuesday, January 11th, 1910. 
34 at 10 o’clock in the morning or as soon thereafter as the same 
can be called to the attention of the Court, T shall move the 
said Court, or some justice thereof, to approve the bond conditioned 
for the payment of costs and the successful prosecution of my appeal 
from the Decree of the Court rendered in the above cause on Decem¬ 
ber 17, 1909, in the sum of Six Hundred (600) Dollars, One Hun¬ 
dred (100) Dollars of which is to cover costs, and the Five Hundred 
(500) Dollars for supersedeas. 

The name of the surety on the said undertaking is United Surety 
Company, home office Baltimore, Maryland, and the name and ad- 
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dress 2? ^ oca ^ a 8 ents of said surety are Ricketts & Evnon. 
1325 F Street, N. W., Washington, D. C. 

The sums of the said bond as above mentioned have already been 
fixed by the court. 


E. W. R. EWING, 

Attfy for Deft 


LOUIS R. BUTTS, Defendant 


Copy of the above notice received by me this January the 7th, 
1&1U* 

WM. HENRY WHITE, 

By R. S. H., 

A tty for Plaintiff. 


35 Directions to Clerk for Preparation of Transcript of Record. 

Filed January 17, 1910. 

In the Supreme Court of the District of Columbia. 

Equity. Number 25201. 


Emma H. Butts 
vs. 

Louis R. Butts. 

The Clerk will please make up the record for the Court of Appeals, 
m the above-entitled cause, consisting of the following: 

1. Order of October 4, 1906. dismissing bill, etc. 

2. Order or decree of October 15, 1906, awarding eustodv of 
children, etc. 

3. Order or decree of April 30. 1909. increasing allowance. 

4. Motion and petition of defendant filed on the loth dav of De- 
eember. 1909, for custody of children, etc. 

5 And the following affidavits filed’with the said motion, each on 
the 15th day of December, 1909, to wit : affidavit of Marv E Cook 
affidavit of Henrv R. Elliott, affidavit of R. E. Doan, affidavit of 
George W. A. White, affidavit of William H. Butts, affidavit of .T. M 
Hoge, and the affidavit of Louis R. Butts. 

oo ? Letter dated November 24, 1909. from the Superintend- 
db ent of the Government Hospital for the Tnsane, filed with the 
affidavit of Louis R. Butts. 

. . 7 - ^ ett £, of ^°” is J R . Biittsto his wife, the plaintiff, mentioned in 
his said affidavit filed on the 15th day of December, 1909. said letter 
dated October 6, 1906. 

8. Order of December 17. 1909. dismissing motion and petition of 
defendant. 

.f. ? 1 u l e . aw ®f <5ed 1 i ? cnse January 4, 1910, and petition there- 
with filed by the plaintiff. 

10. Answer to the last mentioned rule filed on the 10th dav of 
January, 1910. • 



LOUIS R. BUTTS VS. EMMA H. BUTTS. 


21 



11. Memorandum of filing note of appeal and order of Court fix¬ 
ing bond for costs and supersedeas, filed on the 21st day of December, 
1909. 

12. Notice served January 7th, 1910, on plaintiffs attorney as to 
application for approval of bond, filed on January 13th, 1910. 

13. Memorandum of filing, by defendant, bond for supersedeas 
and costs in the sum of $600.00, and approval thereof by the Court, 
filed January 11, 1910. 

14. This designation. 

E. W. R. EWING, 

Atfy for Defendant. 


To William Henry White, Attorney for Plaintiff. 


Sir: Please take notice that I have this day filed with the Clerk 
of the Court the foregoing designation of such parts of the 
37 record, in the above-entitled cause, as are to be included in the 
Transcript of Record on the appeal herein noted by the de¬ 
fendant. 


Jan. 14, 19 09. 


E. W. R. EWING, 
Atfy for Defendant. 


38 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
37, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 25201 in Equity, wherein 
Emma H. Butts is Complainant and Louis R. Butts is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court at the City of Washington, in said District, this 
23rd day of February, A. D. 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2127. Louis R. Butts, appellant, vs. Emma H. Butts. Court of 
Appeals, District of Columbia. Filed Feb. 25, 1910. Henry W. 
Hodges, clerk. 
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APRIL TERM, 1910. 

No. 2127. 


LOUIS R. BUTTS, Appellant, 

V8. 

EMMA H. BUTTS. 


BRIEF OF COUNSEL FOR APPELLANT. 


Statement of the Case. 

This action originated at the instance of the wife, who 
sued her husband, the appellant, charging him with mis¬ 
conduct and asking for a divorce. The husband answered 
and testimony was taken. 

The case came on to be heard upon its merits, and on 
October 4, 1906, the court dismissed the wife’s bill (Record, 
p. i>. 

This decree gave the oldest child, a son, to the father, 
without qualification. “Care and custody of the complain¬ 
ant’s and defendant’s daughters, Christine and Anna,” were 




given (o “their mother until the further order of this court, 
it being understood that the father shall have the right to 
visit the said children at the home of the complainant at 
least two evenings in each and every week, and that he shall 
have the care and custody of his said daughter, Christine, 
each and every Sunday afternoon between the hours of one 
and eight o'clock p. m.” (Record, p. 2). 

Xo provision was made for the mother to see or have the 
care and custody of the son. At that time the children were 
of tender age, the oldest, the son, being only ten. 

Without petition, on October 15, another decree was en¬ 
tered vacating the dismissal, making the same provisions as 
to the care and custody of the children, with the exception 
that the mother was permitted to take the son out on Sun¬ 
day afternoons not later than six in the evening, and the 
father was also to have the right to take the youngest child, 
Anna,"under proper and suitable conditions, from the home 
of the complainant, between the hours of one and seven 
o clock (Record, p. 2 ). This second decree further ordered 
that the hither pay to the complainant for the support of 
the said two children the sum of twelve dollars per month. 

This second decree also purported to lie by consent of the 
attorneys then representing the defendant, and recites upon 

its face that it was upon his motion; but no such motion or 
petition was ever filed. 

On April 30, 1909, over the defendant’s protest the 
amount to be paid for the support of the two children’with 
-Mrs. Butts was increased to $40 per month until the further 
order of the court (Record, p. 3). 

On December lo, 1909, defendant, the appellant, filed in 
the cause a petition charging that the mother is not a suit¬ 
able person longer to have the care and custody of the chil 
•Iren, and giving as grounds for this charge that the home 
surroundings in which the children are kept by their mother 
are unwholesome: that “the proper moral training of the 
said infants is either neglected or perverted;” that they do 









not receive such care and attention as their father can give 
them should they be sent to his home, and that the mother 
is tainted with insanity and not well balanced mentally. 

Tn this petition the father also charged that he is in every 
way suited to have the care and rearing of the said children, 
and that if all were together under his own roof he could 
care for and support them at less cost than with the two 
living with their mother apart from him. 

The petitioner further charged that he rented for the 
home premises suited to his means and his wife’s station in 
life, and then requested his wife to bring the children and 
come and live with him, and that she refused to come, and 
had wholly and entirely abandoned and forsaken your 
petitioner.” 

lie further charged that the increase of the allowance to 
$40 was made upon insufficient grounds, and that it is a 
serious and hurtful hardsnip upon him (Record, pp. 5 
and 6). 

I pon these grounds the defendant petitioner then prayed 
and moved the court to award him the care and custody of 
the two children then with their mother; that the order of 
allowance be vacated; or, refusing these, that the order for 
maintenance be modified and materially reduced (Record, 
pp. 4 and 5). 

This petition rested upon numerous affidavits and other 
evidence filed by the petitioner, all having been duly served 
upon the plaintiff as required by the law and the rules of 
the court. (See evidence, pp. 5 to 16, inc.) 

To this petition and motion no answer was ever made, 
and no counter-evidence was offered to the court. 

Thus the protection of the infants was brought directly 
before the court, involving the selection of the party most 
competent and proper to have their custody in the future. 
There wa« also brought before the court the determination 
of the effect of the wife’s abandonment upon the legal lia- 




bi litv of the husband to support the children which she 
detained from him. 

Having considered the evidence, the court refused each 
and every prayer of the |>etitioner (Record, p. 15). 

ASSIGNMENT OF ERRORS. 

It is, therefore, submitted that: 

The court erred: 

1. In giving force and validity to the decree of October 
15. 1906. 

2. In refusing to award the care and custody of the two 
children to the appellant father. 

3. In refusing to relieve the appellant of liability to sup¬ 
port the two said children while they remained in the care 
and custody of the deserting wife, their mother. 

4. Tn refusing to reduce the allowance for the support of 
the children, having denied the other motions. 


ARGUMENT. 

The appellant submits: 

1. That the decree of October 15, 1906, is null and void. 

The last section of equity rule No. 101 provides: “No bill 
or petition shall be presented to the court until the same has 
been filed.** Under rule 82 even clerical mistakes must be 
corrected on petition. Most surely, then, a material change 
in a decree, or the entering of a decree which materially 
changed the respective interests of the parties, imposing a 
pecuniary liability upon one of the parties and invoking 
the welfare of the infants, cannot be changed except upon 
petition. Since there was no petition and no written motion 
filed, as required by the rules of the court, there was no 
proper impleading of the parties, and, therefore, the attempt 


at consent gave the court no jurisdiction to enter the decree 
of October 15. 

(Jenkins vs. Purcell, 29 App. I). C., 213, and cases 
cited.) 

Put should this court hold said decree to be operative, 
then, it is contended: 

2. To take the assignments of error somewhat in reverse 
order: 

The payment of $40 per month, the defendant’s circum¬ 
stances as set forth in the evidence, particularly at pages 7, 
8, 11, and 13 of the record, considered, is a hardship which 
should be removed, and the court’s failure at least to reduce 
that sum is an abuse of judicial discretion. 

3. The court should have awarded all the children to the 
father because, in the first place, he charged and proved that 
lie is the more proper person to care for them, the more 
watchful of their interests, and that the atmosphere in 
which the mother is bringing them up is not morally whole¬ 
some. (See the evidence of Mary Cook, p. 0 of record; G. A. 
White, p. 9; W. H. Butts, the son, p. 10; Louis R. Butte, the 
appellant, p. 12, and J. M. Hoge, p. 13.) 

To so award the care and custody of the children as best 
to protect and promote their physical and moral well-being 
is the court’s first duty. 

(Slack vs. Perrine, 9 App. 1). C., 128; Beall vs. Bibb, 

19 App. I). C., 311; Seeley vs. Seelev, 30 App 
D. C., 193.) 

Being a sober, moral man and an attentive father, the 
court’s failure to give him his children as against their neg¬ 
ligent and indifferent mother, whose own father declared 
her afflicted with insanity (see evidence of Doan, p. 8), is 
such an abuse of the court’s power as demands correction at 
the hands of this court of appeals. 
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4. The court should have vacated the order under which 
support for the children is being paid to the wife, because 
it was shown the court beyond a doubt that the wife had 
abandoned her husband (see affidavit of Mrs. Cook, p. G) 
without good cause, and that notwithstanding she had been 
repeatedly invited to return to her husband’s home with her 
children, she has refused and continues to refuse. (See 
affidavit of appellant, p. 11, and letter, p. 14.) 

Years ago in a leading case a New York court laid down 
the rule, we submit, in cases such as this at bar: 

A wife who has left her husband without good 
cause, however, is not entitled to the custodv of a 
child, even though it be less than six months’ old, 
unless the health of the child imperatively demands 
the care of the mother’’ (24 Barbour, 521). 

1 hat the abandonment in the case at bar was without 
good cause is shown negatively by the fact that there is 
nothing to impeach the past conduct of the husband, and 
positively by the facts («) that the trial court on the merits 
of this case failed to grant the prayer of the bill; (b) in the 
decree which purports to be a consent decree the wife is 
hedged about with greater limitations as to the children 
than is the father; (c) by the evidence accompanying his 
petition now before this court the father is shown to be 

honest, sober, provident, and an unusually devoted father 
(See pp. 6, 9, 13.) 

^ hile his wife remained with the appellant he gave her 
the receipts of rooms supplied her to rent, says Mrs. Cook, 
p. G, and nothing can speak more highly of the parental 
and tender qualities of the father than the* picture presented 
as he goes home to take his mother-neglected childrn from 
the streets to wash and dress them, as the same evidence tells 
us on page 7; or as we see him Sunday afternoons going 
with them for a stroll, as Mr. White tells us on page 9, being 
more domestic than Mrs. Butts and apparently very fond of 
his children, as Mr. Hoge tells us on page 13^ 






Following the rule laid down in the New York case, this 
court said in the case of Bernsdorff vs. Bernsdorff, 26 App. 
D. C., 523: 

“Had the husband actually secured the rooms in 
the city of wdiich he spoke, and invited the wife to 
remove there with the child, and without her mother, 
he would have been within his undoubted right as 
head and support of the family; * * * 

“And if the husband shall, hereafter, in good faith 
procure a suitable home, and invite his wife to take 
up her residence therein, her declination will afford 
ample ground for discharging him from further 
charge of maintenance.” 

In this Bernsdorff case the husband was paying support 
for the wife and the child. The law as therein announced 
by this court is the rule generally in America. 

(Shields vs. O’Riley, 68 Conn., 256; Foss vs. Hart¬ 
well, 168 Mass., 66; 46 N. E., 411; Baldwin vs. 
Foster, 138 Mass., 449; Hyde vs. Leisenring, 107 
Mich., 490.) 


Therefore, upon the merits of the case, it is respectfully 
submitted that the lower court should be reversed, the chil¬ 
dren awarded to the father, and the decree against him for 
maintenance be vacated. 

Respectfully submitted, 

E. W. R. Ewing, 

Attorney for Appellant. 
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